size and geographical status of current PBCs that are not charities and analyses the potential benefits for these organisations if they obtain charitable status.
II BENEFITS OF PRESCRIBED BODIES CORPORATE ESTABLISHING AS CHARITIES

A Charitable Status at Common Law and the Federal Income Tax Exemption
A review of the literature strongly suggests that the main reason why an Indigenous group establishes itself as a charity is in order to gain the exemption from income tax. 11 In order to understand why it is advantageous for PBCs to seek charitable status, it will be useful to give a brief overview of the legal requirements for being a charity in Australia and how these apply to PBCs.
Until 2014 there was no statutory definition of 'charity', and Australia followed the common law in order to determine whether or not an organisation was a charity. The common law states that a 'charity' must be not for profit or 'NFP'. 12 In other words, it must be an organisation that does not distribute its surpluses to members. These requirements have been continued in section 5 of the Charities Act 2013 (Cth) ('Charities Act') which enacts a statutory definition of charity in Australia and which applies to all federal legislation. 13 A NFP cannot distribute surpluses to its members and, on a winding up, must distribute any surplus to an organisation with similar objectives which is also NFP. A NFP can still make a profit or surplus, but this profit must be used to carry out its purposes and must not be distributed to owners, members or other private people.
14 Section 5(a) of the Charities Act continues the NFP requirement for an entity to be a charity.
The English common law relating to charities commenced with the Preamble to the Charitable Uses Act 1601 (the Statute of Elizabeth).
15 This statute, now repealed, set out a list of charitable purposes. The list was never meant to be exhaustive but has 28 DEAKIN LAW REVIEW VOLUME 21 NO 1 been used as a reference list in accordance with the 'spirit or intendment' rule 16 in the subsequent case law. Nearly 300 hundred years after the enactment of the Charitable Uses Act, Lord Macnaghten, in Commissioners for Special Purposes v Pemsel, 17 stated that the legal meaning of 'charity' could be classified into four separate divisions. These are:
• The relief of poverty;
• The advancement of education;
• The advancement of religion; and
• Other purposes beneficial to the community. 18 These divisions have been accepted in all common law countries, although there have been some modifications. Prior to 2013, the High Court of Australia confirmed that Australian law follows the four Pemsel heads of charity and the Preamble. 19 This has been confirmed by the ATO 20 and the statutory definition of charity in the Charities Act also specifically continues the common law charitable purposes. 21 As well as having charitable purposes or objects the common law confirms that, for an organisation to be a charity, its purposes must be of benefit both to the public, 22 and also to society. 23 In order to have a 'charitable purpose', there must be some actual benefit resulting from the entity's objectives, although this extends beyond material benefit to other forms including social, mental and spiritual. 24 The case law that considers this issue is usually centred on the question of whether or not the relevant purpose falls within the fourth Pemsel head, 'other purposes beneficial to the community'. For example, in The Incorporated Council of Law Reporting of the State of Queensland v Commissioner of Taxation, 25 the High Court of Australia held that the production of law reports was a matter that was beneficial to the community in a charitable sense.
In addition to the above requirement, the courts have stated that, in order to be charitable, an organisation's purposes must benefit the community or a section of the community. Lord Simonds summarised this as:
The question is whether that class of persons can be regarded as such a 'section of the community' as to satisfy the test of public benefit. These words 'section of the community' have no special sanctity, but they conveniently indicate … that the quality which distinguishes them [the possible beneficiaries] from other members of the community, so that they form by themselves a section of it, must be a quality which does not depend on their relationship to a particular individual. It is for this reason that a trust for the education of members of a family or, as in In re Compton [1945] Ch 123, of a number of families cannot be regarded as charitable. 26 Native title groups that establish their PBC as a charity often do so for the charitable purposes of relief of poverty. 27 At common law, the charitable class of relief of poverty clearly covers relief of absolute destitution, although it is not confined to this.
28 Some PBCs also include as one of their charitable purposes the fourth Pemsel category, 'other purposes beneficial to the community'. For a purpose to be charitable under this category at common law, it must not only be of benefit to the public or a significant section of it, but it must also be within the spirit and intendment of the Preamble to the Statute of Elizabeth. 29 The categories of charitable objects that have been held to fall within this area are broad and include aid to Indigenous persons.
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B Statutory Definition of Charity for Federal Law Purposes
In recent years, several common law countries have established statutory or legislative definitions of charity. 31 There are various policy and legal reasons for this. These reasons include the importance of recognition of charities and charitable purpose, which is aided by the enactment of a specific statute, assistance to the public in understanding the width of charitable purposes, and an attempt to reduce complexity by setting out a statutory list of charitable purposes. The Australian federal government enacted the Charities Act (effective from 1 January 2014), which confirms the common law charitable purposes but also extends the range of charitable purposes. The additional areas include advancing culture, including promoting and fostering culture and preserving and protecting Australian heritage, and promoting reconciliation, mutual respect and tolerance between groups of individuals that are in Australia. 33 It should be remembered, however, that this definition does not apply at the state level, and the result is that the common law concept of charity applies to any tax concessions that are granted in respect of charities and state taxes such as local government rates.
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C Special Federal Statutory Provisions for Charities that Receive Benefits in Respect of Native Title
Although the courts have accepted that Indigenous Australians constitute a sufficient section of the public for charity law purposes, 35 the requirement that a charity benefit a section of the public, unrelated by blood, poses a legal barrier for many PBCs wishing to establish a charity.
36 This is because claims to native title and other traditional lands are often determined through kinship and descent from a common ancestor. 37 A PBC that represents a group defined through kinship that wishes to establish a charity, would previously have failed the public benefit requirement, unless solely for the relief of poverty. 38 This situation had been amended, to a limited extent, in the Charities Act. (a) the purpose is directed to the benefit of Indigenous individuals only; and (b) the purpose is not for the public benefit under this Division (disregarding this section) only because of the relationships between the Indigenous individuals to whose benefit the purpose is directed.
In order for section 9 to apply there must therefore be an entity and that entity must have a purpose that is directed to the benefit of Indigenous individuals. It cannot have purposes that only include benefiting Indigenous people, amongst other purposes. Furthermore, the purpose must be 'directed to the benefit of', which seems to indicate very clear targeting of the ultimate beneficiaries of the charitable entity as Indigenous and individuals. Finally, the provision only applies if the entity would fail the public benefit test because of the relationship between the Indigenous individuals who are to be benefited. Section 9(2) then provides that if the relevant entity receives, holds or manages an amount or benefit related to native title or other traditional rights of land ownership, and the purpose would not satisfy the public benefit because of the relationships between the Indigenous individuals, then the purpose is treated as being for the public benefit. Section 9 therefore overcomes the legal hurdle that PBCs with charitable purposes for the ultimate benefit of a group defined through kinship have faced in establishing charitable status. 39 However, the exception to the general public benefit criterion is further restricted because the PBC must receive, hold or manage native title payments or benefits. Not all PBCs will be in this position.
D Advantages of Establishing a Prescribed Body Corporate as a Charity
There are several reasons why PBCs, as representatives of native title groups, use a charity as a legal structure to receive mining payments and which the author has identified from the literature. 40 Arguably the key reason is the exemption from income tax. In 2010, the joint submission to Treasury by the MCA and the NNTC stated: Currently, charitable trusts are commonly used for holding benefits from negotiated agreements to both maximise the value of the benefits and to avoid some of the difficult definitional issues that exist in current taxation arrangements. 41 This exemption is important as many PBCs wish to maximise their income in order to make optimal use of their resources. In addition, mining companies often either do not wish to identify clearly in agreements what payments are in respect of, or consider that this would add to the complexity of the agreements, so they prefer the use of a charity to avoid some of the difficult definitional issues that exist regarding any income tax liability. 42 Mining companies want clarity regarding any income tax liability arising from mining agreements, and the use of a charity as the recipient of the payments ensures clear parameters.
Until 2013 there was no statutory provision relating to the taxation or otherwise of payments relating to native title and the application of income tax principles was far from clear. 43 The 2013 amendments to the ITAA97 now exclude from assessable and exempt income a narrow range of 'native title benefits'; 44 however, they do not exempt the investment income from these monies. The only way that investment income earned by a PBC will be exempt from income tax is if the PBC is an income tax exempt entity such as a charity.
A further advantage of charitable status for PBCs is that once charitable, it must comply with its stated charitable purposes, and all activities must further these purposes. 45 This is, however, subject to the proviso that non-charitable supporting or ancillary purposes will not cause the forfeiture of the entity's charitable status. 46 A charity native title group can ensure that the use of native title benefits is limited to specified charitable purposes and not for private gain or uses that are outside these purposes. This limitation will go some way towards ensuring that native title benefits are not wasted by current native title groups and that they are used for community good. Establishing a PBC as a charity also means that the native title and any other property it owns is held on trust indefinitely. 48 Charitable trusts, unlike trusts for human beneficiaries, can last for many generations. 49 This advantage also applies to corporate entities; however, the articles of association of a company can be altered, whereas once an entity is a charity it must comply with its charitable purposes. The difference lies in the intergenerational purpose for which they are owned and the intergenerational character of their ownership. What makes it different from individually owned Maori enterprise is that it has a shareholder who never dies.
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A further advantage from the mining industry perspective is that the use of charities demonstrates that the funds are 'doing a public good', which enhances their social responsibility and their reputation.
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III CHALLENGES TO PRESCRIBED BODIES CORPORATE GAINING CHARITABLE STATUS
A Ability to Carry On Business
Even though the amendments to the legal definition of 'charity' have alleviated some of the pressures faced by PBCs that wish to gain charitable status, there are still certain challenges linked to this status that may be preventing them from accessing it. In many instances a charity will require some form of income to enable it to perform services or provide benefits such as scholarships, and which can also be reinvested to obtain capital for future activities. 52 Often this money is from government and philanthropic grants, although this is not always the case, because obtaining these grants is a highly competitive business and can be difficult. The public may also give donations and other support, but in these situations charities need to engage in fund-raising activities and not all are in the position to do this effectively.
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PBCs may gain income from mining, if they are in areas where this is occurring but they often wish to establish businesses to gain income, and for other reasons such as training and employment. Dugalunji Aboriginal Corporation is the PBC for an area of native title in northwest Queensland. 54 It manages, protects and holds the native title 55 and has also carried on significant commercial enterprises since the early 2000s. One of its main enterprises is construction, which not only assists the local community by, for example, upgrading the road between Mt Isa and Camooweal where the community is located, but also providing apprenticeships and training to local Indigenous people.
56 It is also a charity.
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Another example is the Lhere Artepe Aboriginal Corporation. This company is the PBC for an area of native title around Alice Springs. It owns, through a subsidiary corporation, the largest shopping centre in Alice Springs and several other commercial outlets. 58 Lhere Artepe is also a charity.
The Gundjeihmi Aboriginal Corporation in the Northern Territory (although not a PBC), has carried on three small businesses for several years 59 and in 2011 acquired a new business, the Two Rivers Newsagency and Post Office. 60 These businesses were established not only to raise funds to carry on its charitable activities, but also to train unemployed Indigenous locals in skills that will assist them for future employment. 61 As the 2010 Gundjeihmi Report states: 'In addition to their economic value, it is anticipated that the operation of these premises will be fully integrated 52 with the youth development, training and employment programs run by the Corporation.' 62 The newsagency and post office is an example of a business that also provides an important service to a remote area and the art gallery enhances and promotes Indigenous culture. Businesses may therefore perform multiple roles for Indigenous communities.
Whether or not a charity can carry on a commercially operated business, and still retain its charitable status, has been a controversial issue for some time. In 2008, the High Court was required to deal with this issue in Federal Commissioner of Taxation v Word Investments Ltd. 63 Wycliffe Bible Translators (International) is a missionary organisation that seeks to spread the Christian religion through missionaries, and is particularly active in developing countries, and among sections of the population who have no written language. The missionaries learn the local language, teach people to read and write that language, translate the Bible into that language, and then teach the people how to read the Bible. One of its members is Wycliffe Bible Translators Australia ('Wycliffe'). Wycliffe was endorsed by the ATO from 1 July 2000 as a charity. Word Investments Ltd ('Word'), is a company limited by guarantee which was founded by members closely associated with Wycliffe who wanted to use Word to raise money within Australia, and give it to Wycliffe for the carrying out of its purposes. The memorandum of association of Word allowed it to carry on business activities in connection with its other purposes. These other purposes were accepted by the parties as charitable. Any funds from the business activities went directly to Wycliffe, and other related entities, to support the evangelical work, and therefore the religious charitable purpose. Word, however, engaged in the business activity of running a funeral business. The funeral business was conducted along commercial lines, and was open to the general public, not just members of the religion supported by Wycliffe and Word.
The crucial legal issue in the decision was whether a NFP could be considered charitable when it carried on a business, the funds from which went towards its purposes, which were all charitable. The majority in the High Court emphasised that Word's powers to carry on business activities were a means to it achieving its religious charitable purposes and therefore did not preclude charitable status. 64 The Court stated:
Word endeavoured to make a profit, but only in aid of its charitable purposes. To point to the goal of profit and isolate it as the relevant purpose is to create a false dichotomy between characterisation of an institution as commercial and characterisation of it as charitable.
The decision was viewed unfavourably by the Revenue and as a result, the ATO issued a Decision Impact Statement that confined the decision to its facts. 66 In the 2011 federal budget, the Labor Government announced that there would be reforms to the charities and NFP sector to ensure that any income tax exemption did not apply to unrelated business income. 67 In other words, income tax concessions would only apply to profits generated by unrelated commercial activities that were directed back to a charity to carry out its altruistic work. Charities would therefore pay income tax on profits from their unrelated commercial activities that were not directed back to their altruistic purpose (that is, the earnings they retained in their commercial undertaking). Commercial activities that furthered a charity's altruistic purposes, as well as small-scale and low-risk unrelated commercial activities, were excluded from these proposals.
In December 2013, the federal government (a coalition of the Liberal and National Country parties) stated that 'the Government will not proceed with the measure to "better target" not-for-profit tax concessions at this stage, but will explore simpler alternatives to address the risks to revenue'. 68 One commentator has stated that 'the Coalition has indicated it is predisposed not to proceed with this measure'.
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Although at this stage there are no government plans for an amendment to charity law to tax income from unrelated businesses, clearly this is an area that is controversial. Controversy and uncertainty place charities for Indigenous Australians in a difficult situation where they wish to gain income and also maximise economic, social and cultural outcomes by carrying on businesses as discussed in the examples above. Business activities that they carry on, such as local construction businesses, shops and tourist facilities may, in many cases, be a significant aspect of the overall charitable purpose of improving the economic independence of a remote Indigenous community. There have, however, been instances of very profitable Indigenous businesses and/or those that compete with for-profit businesses in the same market, being subject to harsh criticism and potential loss of their charitable status.
70
But the current situation is that PBCs that are charities are also able to carry on profitable businesses. These businesses may earn income for their community and may also provide other intangible benefits such as training and cultural enhancement. The benefits of being a charity are that the business income is exempt from income tax, the charity must only work towards its charitable objectives and all surpluses must be reinvested into the charity.
B Community Development
'Community development' is a term that is often used in respect of Indigenous communities, although its actual meaning will vary depending on the circumstances and the context. Kenny defines community development as:
Processes, tasks, practices and visions for empowering communities to take collective responsibility for their own development. The aim of community development is to enable communities to have effective control of their own destinies. Effective control requires the development of ongoing structures and processes by which communities can identify their own issues, needs and problems within their own terms of reference. 71 The Central Land Council in the Northern Territory, itself a charity, has established a community development unit. 72 The unit's objectives include relief of poverty and disadvantage in the community as well as improvement in the health and education of its members, all of which are charitable. However, it also uses funds for infrastructure needs, recreational pursuits and sporting facilities. 73 Unless otherwise attached to recognised charitable objects, providing entertainment and recreational facilities and the encouragement of sport are not charitable purposes, 74 although they are important aspects of community development. 75 In particular, sport is one area where Indigenous and non-Indigenous people can interact on a level playing field, and in a positive way that enhances community development.
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There is therefore some doubt as to whether or not aspects of community development are charitable and can be legitimately carried on by a charity without jeopardising its charitable status. Concern about whether or not community development activities fall within charitable purposes has been stated in several submissions to the Australian government. For example, Native Title Services Victoria Ltd in its submission to both Treasury and the Attorney-General's Department regarding native title and economic development states that:
The charitable purposes test is not well understood and it is difficult to readily obtain guidance about the test. The uncertainty as to what activities do validly fall within the definition of charitable leads many groups to avoid certain activities, such as community development activities, which would have meaningful community benefits.
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The joint submission of the University of Melbourne and AIATSIS to the federal government regarding native title and tax highlights the problem of charitable purpose not extending to Indigenous community development and commercial purposes. 78 So do other submissions such as that of the MCA and the NNTC, 79 the Law Council of Australia 80 and Yamatji Marlpa Aboriginal Corporation.
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C Accumulation of Funds
An important limitation for all charities is whether or not, and for how long, they can accumulate charitable funds. Any restrictions can impact severely on charity PBCs that wish to accumulate income for the benefit of future generations. 82 The ATO stated in a 2011 Taxation Ruling that a charitable entity can accumulate income as long as this accumulation is in order to increase the funds available to the organisation 76 Emma E Campbell and Christopher C Sonn, 'Transitioning into the AFL: Indigenous Football Players' Perspectives' (2009) and for the organisation to carry out its charitable purpose. 83 A subsequent 2015 ruling clarified the ATO position and reiterated this point, but also provided in respect of accumulation that '[t]o satisfy the income and assets condition, an entity that accumulates most of its income over a number of years will need to show on a year by year basis that the accumulation is consistent with the purpose for which the entity is established'. 84 A later paragraph in the ruling states that the 'income received by an entity must be put to use within a reasonable period of receipt'. 85 In 2012 the High Court accepted the ATO's submission that funds of a charity must be used for the charitable purposes of the entity, and that accumulation can only occur if this is in order to further those purposes. 86 In coming to this conclusion the High Court specifically rejected the taxpayers' argument that it was acceptable that the funds were 'substantially' used for the entity's charitable purposes. 87 It is arguable that this decision supports the ATO view that it has very broad powers over a charity's ability to accumulate. 88 The power to restrict accumulation of funds by charities is a significant limitation for Indigenous charities in receipt of mining payments. This is due to the fact that, in many cases, mines will last for over 10 years and therefore the charities will wish to ensure that some of the mining funds provide long-term benefits. There are many instances, however, of the ATO restricting the ability to accumulate funds of charities to a maximum of 10 years. 89 As the MCA and NNTC stated:
Disappointingly, the ATO may seek to limit tax concession charity status to a relatively short accumulation period (eg 10 years), requiring a subsequent review by the ATO to extend the Tax Concession Charities (TCC) status of the trust. This hinders the ability of Traditional Owners to provide for future generations. This is particularly important in the native title context where agreements affect intergenerational rights. It is also significant where agreements are in respect of mining and the life of the mine is commonly 20-30 years. In such cases it is important for the Traditional Owners to accumulate funds for a significant period of income tax would be minimal. 97 Furthermore, there are compliance issues associated with registration as a charity, even a small one, such as preparing registration documents and lodging annual information statements with the ACNC, and these costs would probably outweigh any benefits.
Charitable status will, however, be potentially important to the 11 medium and one large PBC. Charitable status may benefit these entities in several ways. First, any income they derive from commercial activities or investments will be exempt from income tax. Their employees may also be able to benefit from salary packaging of benefits. As charities they would be rebatable employers under the Fringe Benefits Tax Assessment Act 1986 (Cth). By offering salary packaging, they can increase the employees' take home salaries at no actual cost to the charities, 98 potentially attracting better qualified and more experienced employees without paying higher salaries.
The second group of 24 small charities have low income, but they do have assets and also employees. These entities have some revenue and may, depending on its source and whether or not they generate any surplus after expenses, gain benefit from the exemption from income tax. They also have employees and, if they became charities, could also access certain fringe benefit concessions.
Another significant advantage of charitable status is the ability of charities to access government and philanthropic grants. Many granting bodies will only award grants to registered charities. For example, under the grants programs of the Sidney Myer Foundation and the Vincent Fairfax Family Foundation, grants are only made to registered charities. 99 This aspect of charitable status may be attractive to these PBCs and should be considered by their boards of management.
A further significant consideration, and potential advantage for PBCs establishing charities, is that the entities' purposes must all be charitable purposes. At common law, these charitable purposes were established by the case law, as articulated in the four heads in Pemsel. The Charities Act has broadened the scope of charitable purposes to include such areas as 'promoting reconciliation, mutual respect and tolerance between groups of individuals that are in Australia' and the purpose of 'advancing culture'. 100 Political activity aimed at changing the law or government policy is also a charitable purpose, as long as it is in furtherance of one of the charitable purposes set out in section 12(1)(a)-(k) of the Charities Act. PBCs, as representatives of their native title group, may find it appropriate to have their organisation's purposes limited to areas that are for the benefit of the entire community. As native title is a communal asset, charitable aims (which by their very nature are intended to benefit a section of the public, rather than an individual) fit more easily with the ethos underpinning native title. PBCs that also register as charities can aim to benefit not only the current native title group, but also future generations.
A final important consideration is that the assets of a charity must be used for the entity's charitable purposes and, on a winding up of the charity, transferred to another charity with similar charitable aims. This longevity of the charitable purposes of the organisation may be attractive to a PBC, as this would fit with the tenet of the native title holder maintaining and protecting native title for future generations.
V CONCLUSION
Charitable status can provide many significant benefits for PBCs. The most obvious is the exemption from income tax, not only of any income received by a charity, but of the income arising from any of its investments or businesses. Although the 2013 amendments to the ITAA97 exempt from income tax certain payments in respect of native title, which means that some mining payments paid to PBCs are not subject to income tax, the range of payments is relatively narrow and the exemption does not extend to investment and business income derived by the PBC.
Although at times seen as controversial, charities are legally able to carry on profitable businesses. These businesses may earn income for the PBC's community and may also provide other intangible benefits such as training and cultural enhancement. The benefits of being a charity are that the business income is exempt from income tax, the charity must only work towards its charitable objectives, and all surpluses must be reinvested into the charity.
A further benefit of charitable status is that the entity and its objectives can exist in perpetuity, thus being able to continue to benefit future generations. This gives them the potential to provide intergenerational benefits. Indigenous Australians, especially in the areas of native title and traditional land ownership, view provision for future generations as integral to the continuity of Indigenous land ownership and culture.
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The fact that PBCs may wish to use their income for community development purposes and such purposes often coincide with charitable purposes is also an advantage. This links to the additional advantage that charities are NFP, so that any surpluses of income over expenses are reinvested into the entity. In this way the entire funds received by the charity are used for the benefit of, and reinvested into, the relevant community.
There are, however, some drawbacks to the establishment of charities. Of most significance is the difficulty of obtaining charitable status for community development or sporting purposes unless they coincide with a charitable purpose. Both these areas are of particular relevance and importance to native title groups.
A final drawback, depending on the circumstances of the PBC, is the limitation on accumulation of funds by charities. This is of particular significance in the context of mining payments because mines often last far in excess of 10 years. A prudent native title group will wish to accumulate capital from mining payments in order to build up funds from which income is derived and which can support its philanthropic endeavours. Where a mine is estimated to be in existence for a lengthy period of time, the investment phase for the majority of mining payments may last the length of the mine. This may not be possible if the ATO enforces its 10-year accumulation policy strictly.
